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Before: Markey, P.J., and Michadl J. Kelly and M.J. Talbot,* 0.
PER CURIAM.

Paintiff Dianne Wadorf appeds as of right from an order entered by Kalamazoo Circuit Court
Judge J. Richardson Johnson, granting defendants Badarinath, Bhan and Critical Care Medicine, P.C.'s
motion for summary disposition pursuant to MCR 2.116(C)(10) in this medical mapractice action.”
We affirm and adopt and incorporate by reference the trial court’ s written opinion as our own.

This Court reviews de novo a lower court’s ruling on a motion for summary disposition.
Borman v Sate Farm Fire & Casualty Co, 198 Mich App 675, 678; 449 Nw2d 419 (1993), aff'd
446 Mich 482; 521 NW2d 266 (1994). We examine the pleadings, depositions, affidavits, admissons
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and other documentary evidence in a light most favorable to the nonmoving party to determine whether
the moving party was entitled to judgment as a matter of law. Manning v Hazel Park, 202 Mich App
685, 689; 509 NW2d 874 (1993). In this case, plaintiff asserted a cause of medica malpractice based
not on defendants negligence but instead based upon their aleged vicarious liability for the negligence of
Dr. Stephen Peck, a cardiologist called in to consult on the cardiac care for plaintiff’s decedent, Jeffrey
Waddorf. A physician who requests the assstance of another physician may be held vicarioudy ligble
only under theories of agency, concert of action, or negligent seection. Whitmore v Fabi, 155 Mich
App 333, 338; 399 NW2d 520 (1986). Here, plaintiff aleged vicarious liability based on theories of
traditional agency and concert of action.

Under a traditiond agency theory, the test to determine if an agency relationship has been
cregted is whether the principa has the right to control the actions of the agent. Little v Howard
Johnson Co, 183 Mich App 675, 680; 455 NW2d 390 (1990). Here, plaintiff presented evidenceto
demondrate that dthough Drs. Bhan and Badarinath relied on Dr. Peck’s advice, defendants
occasionaly changed the recommended dosage of cardiac medication that Dr. Peck prescribed and
retained the ultimate authority to discharge Mr. Wddorf. Paintiff cites no cases to support the
proposition that one doctor’s ability to change medication prescribed by another doctor congtitutes
control over the other doctor, however, and we believe that logic does not support this conclusion.
Indeed, Dr. Peck’s depostion testimony confirmed that while defendants may have changed these
dosages, defendants had no control over the dosages he prescribed or regarding the course of treatment
he recommended. Indeed, this evidence fails to establish that defendants exerted control over Dr.
Peck’s actions, particularly with respect to Peck’s fallure to prescribe dectrophysiologica studies or a
pacemaker. Rather, it merely raises questions as to whether defendants were negligent in ignoring Dr.
Peck’s advice before discharging Wadorf, acdam that plantiff dismissed. Therefore, plaintiff has falled
to raise a genuine issue of materia fact as to defendants control over Dr. Peck, and the trid court
correctly held, as a matter of law, that defendants could not be held vicarioudy liable for Dr. Peck’s

aleged negligence.

Faintiff's concert of action theory is based on a definition found in the Michigan Supreme
Court’s decison in Summers v Hoffman, 341 Mich 686, 696; 69 NW2d 198 (1955), a case filed to
edablish the plantiff's rights in red edate hed by the plantiff and the defendants acting as joint
venturers. Under Summers, concert of action is in the nature of a joint venture where each participant
is deemed to be both an agent for his coadventurer and a principa for himsdlf. 1d. Plaintiff extrapolates
from this definition to assert that Drs. Bhan and Badarinath were vicarioudy ligble for the actions of Dr.
Peck because they were jointly employed to work together as a team to treat Mr. Waldorf’s cardiac
problem. The case law cited by plaintiff describes concert of action as occurring, however, only while
physicians are in each others presence ether observing or should have been observing the actions of
the other in the exercise of reasonable vigilance. Rodgers v Canfield, 272 Mich 562, 564; 262 NW
409 (1935); See aso Orozco v Henry Ford Hospital, 408 Mich 248, 253-254; 290 Nw2d 363
(1980).

Here, plaintiff presented no evidence to establish a genuine issue of materid fact that defendants
were in the presence of Dr. Peck when he examined Mr. Waldorf, or that defendants owed a duty to
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be in his presence in the exercise of reasonable vigilance. As the trid court accurately observed,
athough doctors from different specidties treating one patient dl share the same god of restoring the
patient’s hedth, this common god does not create concerted action. We aso agree with the court that
plantiff’s proposed rule of vicarious liability would blur the digtinctions between standards of care
among specidists “Cardiologists are speciadists subject to their own unique standard of care, and to
impute ligbility on a critical care specidig for falures not specificdly within his expected ream of
knowledge is a questionable concept.” Accordingly, the trid court did not err in granting defendants
moation for summary dispostion. Whitmore, supra at 339.

Affirmed.

/9 Jane E. Markey
/9 Miched J. Kely
/9 Michadl J. Tabot

! The trid court aso granted defendants Azevedo and Kaamazoo Cardiology, P.C.’s motion for
summary disposition in the same order, but plaintiff does not raise on appea any issues relating to these
defendants.



